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Chapter XVIII: Mishpatim (Ex. 21:1-24:18)

Essay 3. Retroactive rebellion: The timing of the pierced ear

7271 "233R K2" 10 03 DY nynww ik o) y¥h iR anxY an 0" W ,0) MaRny 13TR vy P08

IR M7 2WD THT 2Wona 0OWpn 0) vEn 213

There are verse[s]: “But if the slave declares, ‘I love my master, and my wife and children:
I do not wish to go free,” his master shall take him before G-d. He shall be brought to the door or
the doorpost, and his master shall pierce his ear with an awl; and he shall then remain his
master’s slave for life.”!

Rashi explained:

What is the reason that the ear had to be pierced rather than any other
limb of the servant’s body? Rabban Jochanan ben Zaccai said: The ear that heard
on Mount Sinai, “You shall not steal,”” but he went and stole [and was therefore
sold as a slave]. Let it be pierced!

- Rashi on Ex. 21:6
Question 1: The commentators ask: [If so, then] as soon as he stole, [the ear] should
have been pierced. L.e., if he was enslaved for theft, and his ear is being pierced because of the
theft, then why wasn’t it pierced from the outset?
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Apparently, we can answer that as soon as he stole, it is possible that he was not yet
deserving of punishment; but when he does not go free at the end of six years, it becomes clear
retroactively that he transgressed “You shall not steal.” Therefore, at that point they punish
him. For we say in chapter 3 of Moed Katan:
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V'Ex. 21:5-6. This commandment only applies to one who is enslaved for theft. One who sold himself into slavery
out of poverty would not have his ear pierced. See Kiddushin 14b and Mishneh Torah, Laws of Servants 3:1.

2Ex. 20:13.




Reish Lakish was guarding an orchard. A certain man came and ate
figs [from the orchard]. [Reish Lakish] raised his voice, but [the man] paid no
attention to him [and kept eating]. [Reish Lakish] said: Let that man be
excommunicated. [The man] said to him: On the contrary, let that man, [i.e.,
Reish Lakish], be excommunicated. If I have become liable to you for payment
[for stealing], have I become liable to you for excommunication?

[Reish Lakish] went to the study hall [to clarify the halakha]. [The Sages]
said to him: His excommunication [of you] is [proper]. Your excommunication [of
him] is not.

- Moed Katan 17a
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The Nimukei Yosef* wrote as follows: If you say, since he transgressed the negative
commandment of “You shall not steal,” why was he not obligated in excommunication? For
a rabbinic prohibition, we excommunicate; for a Torah prohibition, all the more so.

In the name of the Ra’avad, they answered that Reish Lakish erred in that he did not
first warn him not to eat, for perhaps the one who was eating thought that it was designated
for sale and he intended to pay.

The Beit Yosef wrote in Yoreh De’ah (beginning of siman 334) that this is specifically
in such a case where we do not know his intention, whether it was to pay. But people who do
something and whose intention is known to be malicious do not require prior warning. Thus,
we don't excommunicate or punish when intentions are ambiguous
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Now then, this thief, who was sold for his theft, it appears we should say that he is
truly a thief and deserving of punishment as soon as he stole. This is even more true when he
stole something that certainly was not intended for sale, for there is no room to err as in the
case of Reish Lakish mentioned above. Even if his intention was to pay, Scripture says “You
shall not steal,” and our rabbis of blessed memory expounded that this applies even if one
steals in order to vex, or to cause pain, or to pay double restitution.* For if you say that he

3 Joseph ibn Habiba (14"—15" Centuries), Spanish Talmudist, author of Nimukei Yosef.
4 Bava Metzia 61b.



was compelled due to his distress, why did he steal? He should have sold himself as a servant,
as it is written, “If your brother becomes impoverished with you and is sold to you.”> We say
in the first chapter of Kiddushin (page 15a): What about one who sells himself, isn’t this a
forbidden act? Rather, certainly his intention was evil and he is deserving of punishment
from the outset.
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However, from another perspective one can argue in his favor and say that his
intention was not evil, but that he erred in his reasoning. For we say in the 8t chapter of Bava
Batra (116a): Rabbi Pinchas bar Chama expounded that poverty within a person’s household
is harsher than fifty lashes, as it is stated, “Pity me, pity me! You are my friends; for the hand
of G-d has struck me!”® The Maharsha wrote there that he was precise in saying “within a
person’s household,” meaning that even if he has sustenance from others, since he is
dependent on others, his affliction is greater than fifty lashes.
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Accordingly, he was of the opinion that it is not fitting to do such a thing—to sell
oneself as a servant—for in such a sale he would not be spared pain, pressure, and the pangs
of poverty as mentioned above. Thus, since Scripture says, “If your brother becomes
impoverished with you,” he reasoned that this refers only to one who has already done so.

Indeed, the plain meaning of the verse implies a prohibition, for “ ‘For it is to Me that
the Israelites are servants: they are My servants’’—and not servants to servants.”® Since he
would be pressed by distress, it seemed easier in his eyes to steal with the intention of paying
double restitution, since there is no explicit warning about this in the plain sense of Scripture,
but only as a rabbinic support.

In other words, the thief understood that ideally [le’chatchilah], a person should not sell
himself, but that if one had already done so [bedi ‘avad], the Torah would tolerate it. Where he

5 Lev. 25:39.

6 Job 19:11.

7 Lev. 25:55.

8 Kiddushin 22b; Bava Kamma 116b; Bava Metzia 10a.
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erred was in thinking, “Since selling oneself is not appropriate lechatchilah, 1 may prevent that
outcome by committing theft, in order to achieve a morally preferable result.”

Furthermore, it is possible that he did not know the law that one who sells himself
does not commit a transgression, nor the teaching that “ ‘you shall not steal’ in order to pay
double restitution.”® This is so first, because people do not perceive a prohibition in these
matters, and second, because even David did not know this law. For the Sanhedrin sent to
him: “If the wicked restore the pledge, give back that which he had taken by robbery, walk
in the statutes of life, committing no iniquity; he shall surely live, he shall not die.”!” They
explained: “Even though he pays, he is still called wicked,” as stated in the 6" chapter of Bava
Kamma entitled “One who brought,” at page 60b, and see there.
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For this reason, he did not wish to sell himself, and he went and stole to fill his hunger,
with the intention of paying when he would have the means.

Therefore, he is not deserving of immediate punishment, and he falls under the
category of “They do not despise a thief if he steals to satisfy his hunger.”!! Therefore,
Scripture says, “[The thief] must make restitution, and if lacking the means, shall be sold for the
theft.”'? For even according to his own words and his mistake in understanding the law, he is
already called a servant, since he is obligated to pay. Where is he already called a servant?
Scripture states, “A borrower is a servant to the lender.”'*> Therefore, we must sell him in
order to pay the value of the theft. He is ultimately forced into the situation he tried to avoid,
being sold, to show him that while it was difficult, it was not forbidden, and did not justify theft.
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With this, the reason will be understood for what [the rabbis] of blessed memory said:
“ ‘he shall be sold for his theft’ [to pay for items that he has stolen], but not [to pay] for his

? Yerushalmi Sanhedrin 8:3.
10 Ezek. 33:15.

1 Prov. 6:30.

12 Ex. 22:2.

13 Prov. 22:7.



double payment.”'* For by this sale, Scripture did not wish to impose any punishment upon
him, since he had nothing and stole due to his distress. It is possible that his intention was
not to transgress the words of the Torah, but rather that he erred in the law, as mentioned
above.

However, all of this applies when he goes free at the end of six years. But when he does
not wish to go free, then he reveals his intent that he does not care to fulfill the decree of
Scripture, “When you acquire a male Hebrew slave, he shall serve six years; in the seventh year
he shall go free, without payment.”!®> Nor does he care to fulfill the plain meaning of “for it is
to Me that the Israelites are servants,” and he also does not care that his sustenance be
dependent on others. Then the difficulty returns to its place: why did he not sell himself from
the outset? He no longer has the excuse of the hardship of poverty. On the contrary, it
becomes clear that his intention in stealing was evil, and therefore they pierce his ear for
having transgressed “You shall not steal.”

Question 1 asked: If the slave’s ear is being pierced because of his theft, why wasn’t it
pierced from the outset. The answer is: Because of his mistaken thinking that one could violate a
commandment in order to avoid a bedi’avad situation that the Torah allows. That is, initially, and
throughout the first 6 years, the thief was given the benefit of the doubt. We assume his crime was
a result of desperation or poverty, not a fundamental rejection of G-d's authority. The end of year
6 was the moment of truth: He is offered total freedom to return to his status as a direct servant of
G-d. If he refuses freedom, it proves retroactively that his original theft was not just a lapse in
judgment, but a preference for human mastery over Divine Law. Now that this rebellion is
revealed, the ear is finally pierced.
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Question 2: If you say: why specifically the ear more than the other limbs? If it is
because the ear heard at Mount Sinai, etc., then when a person transgresses other
commandments, we should also pierce his ear because it heard the commandments at Mount
Sinai.

One may say that we state in the first chapter of Ketubot (5b): Our Rabbis taught: A
person should never cause his ears to hear idle words, because they are burned before the
other limbs.

The Maharsha wrote that even permitted speech, such as idle words that are
unnecessary, one should not cause his ears to hear, only speech related to the commandments.
This is unlike the other senses, such as sight, where a person is not warned to avert his eyes

14 Kiddushin 18a.
15 Ex. 21:2.



from seeing something permitted, because it is easy to come from hearing idle speech to
hearing forbidden speech. Therefore, they are burned first among the other limbs, since the
other senses derive from it, because prohibition is more prevalent in it.
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In chapter 4 of Bava Metzia, we say:

Rav said, anyone who follows the counsel of his wife falls into
Gehinnom. But people say, “If your wife is short, stoop and whisper to her [and
consult with her]? This is not difficult: this [statement of Rav means don’t follow
her counsel] in general matters. That [proverb means that one may follow her
counsel] in household matters.

- Bava Metzia 59a

But it is difficult—why does it say “falls into Gehinnom”? It should have said
“inherits,” as we learned in Pirkei Avot, “and in the end he inherits Gehinnom.”'® In light of
the Maharsha’s words mentioned above, this fits well. For we learned in Pirkei Avot: “Do not
engage in excessive conversation with a woman”—this was said even regarding one’s own
wife—meaning that even in permitted matters it is forbidden to engage in excessive
conversation. Therefore, even listening to his wife’s counsel in household matters must be
limited. Although these are not forbidden matters, nevertheless one must fear that from the
permitted one may come to the forbidden. Therefore, it says “falls,” meaning that he falls
into transgression without noticing, and as a result falls into Gehinnom.
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Some commentators further said that the reason the Torah permitted a Canaanite
maidservant to a Hebrew slave only when he was already married is that presumably he
went to steal on account of his wife, who distressed him because of her jewelry, which he
could not provide for her as other men do for their wives. Because of this, he went to steal.

16 Pirkei Avot 1:5.



In the first chapter of Megillah (13a) we say: A woman becomes jealous only of her fellow’s
thigh. Therefore, Scripture says that his master shall give him a wife,!” as a moral stress test.

If after six years, he leaves his master, he loses the wife given to him, and the children she
bore. That proves that he never wanted to be a slave, but that he only erred under pressure. His
theft was not rebellion, but desperation, and no punishment is needed.

However, if he refuses to leave, showing that he prefers this arrangement and accepts a
human master, then his theft is revealed as a rejection of serving G-d. He was no longer mistaken,
but wicked, and he deserves punishment.

Here too, when he has a wife and comes to transgress “You shall not steal” because
he listened excessively to his wife’s counsel, and from the permitted came to the forbidden,
therefore his ear is pierced, for he should have learned from this to distance himself from the
permitted lest he come to the forbidden.
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Question 3: Why is the ear pierced on the doorpost?

Also there in Kiddushin (22b), Rabbi Shimon ben Rabbi expounded: Why were the
door and the doorpost distinguished from all the vessels in the house? The Holy One, Blessed
be He, said: The door and the doorpost that were witnesses in Egypt, when I passed over the
lintel and the two doorposts, and I said, “For it is to Me that the Israelites are servants.”

People ask: where do we find that the Holy One, Blessed be He, said at that time, when
they placed the blood on the lintel, etc., “For it is to Me that the Israelites are servants”?
Also, what relevance does testimony have here? Also, it is stated in Yevamot, chapter 4 (page
46a), that when immersing a slave, Shmuel said that one must submerge him forcefully in
the water. That means that one must impose upon him the yoke and subjugation while he is
in the water, so that he immerses himself for the sake of servitude and does not precede
himself into the immersion as a free man.
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So too here in Egypt, at the time when Israel were acquiring freedom for themselves—
namely, at the time of the plague of the firstborn, when the Egyptians were saying to them,

17Ex. 21:4.



“Rise, go, from among my people, you and the Israelites with you,”'® and as [the rabbis] of
blessed memory said, in the haste of Egypt—the Holy One, Blessed be He, needed to
overpower them under His authority so that they would be servants to Him and not acquire
freedom for themselves. This is the intent of “For it is to Me that the Israelites are servants:
they are My servants, whom I freed from the land of Egypt.”

As the perfect sage, our teacher Ephraim the Kohen, of blessed memory, explained on
the verse, “Your right hand, L-rd, glorious in power, Your right hand, L-rd, shatters the
foe,”!” that while His right hand was shattering the enemy in the sea, it was glorious in power
to overpower Israel to be His servants.

He overpowered them under His authority by frightening them not to leave the
entrance of their houses, for if they went out, they too would die. Even inside the house, they
were in danger if not for the sign of the blood on the lintel and the doorpost.
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Thus, to answer Question 3, it is found that the lintel and the doorpost that had the
blood upon them as a sign are precisely the witnesses that Israel feared the Holy One, Blessed
be He, at that moment. Therefore, they were not free men but subject to Him, so that “For it
is to Me that the Israelites are servants” would be fulfilled. Accordingly, it is well stated by
Rabbi Shimon ben Rabbi that G-d said: “The door and the doorpost that were witnesses in
Egypt, when I passed over the lintel and the two doorposts, and I said, ‘For it is to Me that the
Israelites are servants,” ” as we explained. For if not so, there would have been no need at all
for the sign of the blood, since “He knows what is in darkness and in light dwells with Him.”*°

By connecting the timing to the Exodus, the Zera Shimshon clarifies why the ear is the
chosen limb. The ear is the organ that “heard” the warning in Egypt and the declaration of freedom
at Sinai. Since the slave’s choice after six years proves he has retroactively rejected the ears’
testimony of Divine Servitude, that specific organ—the one that failed to “internalize” the message
of the doorpost in Egypt—is the one that must be pierced.

18 Ex. 12:31.
19 Ex. 15:6.
20 Dan. 2:22.



