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Chapter XVIII: Mishpatim (Ex. 21:1-24:18)

Essay 6. Admission of guilt of theft is a mitigating factor

The Torah states: “In all charges of misappropriation—pertaining to an ox, a donkey, a
sheep, a garment, or any other loss, whereof one party alleges, ‘This is it’—the case of both parties
shall come before G-d: he whom G-d declares guilty shall pay double to the other” (Ex. 22:8).
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There is a midrash Yalkut Shimoni (Jeremiah remez 268:2) on the verse, “You say, ‘I
have been acquitted; surely, His anger has turned away from me.” Lo, I will bring you to
judgment for saying, ‘I have not sinned’ ” (Jer. 2:35). R. Shimon bar Chalafta says: The Holy
One, Blessed be He, said to Jerusalem,! Why did I bring all these sentences [against you]? It
is because you said, “I have not sinned,” that it is said, “Lo, I will bring you to judgment.”
This is astonishing, for what did R. Shimon ben Chalafta add to the plain meaning of this
verse?
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It can be said that we hold in accord with the halacha regarding admission of guilt of
theft. That is, one whom G-d holds guilty is obligated to pay not only principal but also punitive
damages; but this excludes one who incriminates himself, who only has to repay the principal.?
So one who repents is called to acknowledge liability to pay punitive damages is actually only
liable to repay the principal value of the property, and then he is exempt from payment of the
punitive damages. This is correct if witnesses didn’t come to testify to his guilt, but if witnesses

’ English translation: Copyright © 2021 by Charles S. Stein.
! Here “Jerusalem” is symbolic of the Jewish people.
2 Bava Kamma 64b.



came after his self-incrimination, there is a disagreement in the Gemara if he is exempt or
obligated regarding the punitive damages.>
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Here, too, it is as if he acknowledges liability to pay a punitive damage and afterward
witnesses come, for even though he has repented, all of the accusing spiritual forces that were
created by his sins are able to prosecute him, for he has only accepted a regular repentance.
Granted, where he accepts upon himself whatever trouble or torment, it is fine, for it says
there in tractate Bava Kamma (74b): Rav Huna says that Rav says that one who acknowledges
liability to pay punitive damages and afterward witnesses come to testify against him, he is
only obligated to pay the principal, but he is exempt from paying the punitive damages.
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The Gemara continues on page 75a: Rav Hamnuna said: Rav’s statement is reasonable
where [the thief] says: I stole, and afterward witnesses came and testified that he stole that item.
He is exempt from paying the punitive damages, as he obligated himself to pay the principal by
his admission. But if he says: I did not steal, and witnesses came and testified that he did steal,
and subsequently he says: I slaughtered [the animal], or I sold it, and witnesses came and
testified that he slaughtered or sold it, he is liable to pay the penalty, for he hadn’t obligated
himself to any payment whatsoever. I.e., in order for an admission to exempt the perpetrator from
punitive damages, it must include an admission that he is liable to at least pay the principal, and
he had not admitted to the theft (which would have obligated himself to the principal), but only to
the slaughter or sale (which would not have obligated him). Therefore, when he confesses and
repents and accepts some punishment, then even if witnesses come, he is exempt from the
punitive damages, but if he does not accept any punishment, he is not included in the rule that
one who acknowledges punitive damages is exempt from them, only being obligated in the
principal amount.

3 Bava Kamma 75a.
4 The first edition incorrectly shows “page 75.”
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This is the question R. Shimon ben Chalafta has on the plain meaning of the Scripture,
“Lo, I will bring you to judgment for saying, ‘I have not sinned,” ” that the meaning is that
if [Jerusalem] had said, “I sinned,” [G-d] would not have judged her. For don’t we say that
one who acknowledges liability of paying a fine and afterward witnesses come is not exempt,
unless he has obligated himself to payment of the principal? So afterward, after Jerusalem’s
false claim that she had not sinned, it would always be necessary to judge her and find her guilty
to pay both the principal and punitive damages.
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To this question, he solved it and said, “Why did I bring all these sentences [against
you]?,” as if to say, as Scripture says, “Speak tenderly to Jerusalem, and declare to her that her
term of service is over, that her iniquity is expiated; for she has received at the hand of the L-rd
double [punishment] for all her sins” (Isaiah 40:2). Why double [punishment]? Because
[Jerusalem] said, “I have not sinned.” But if she had said, “I sinned,” [then] she would have
effected repentance and accepted upon herself some punishment, like one who says, “I stole,”
who obligates himself in payment of the principal. Even if afterwards he doesn’t want to pay,
a court forces him to pay, but only to pay the principal and not any punitive damages. Here
too, if she had said, “I sinned,” certainly she would have needed to accept some punishment
upon herself,’ and even if she hadn’t accepted sufficient punishment upon herself,® and the
Holy One, Blessed be He, had sent torments upon her, as it is written, “You chastise a man
in punishment for his sin” (Ps. 39:12), it would have only been like one who says, “I stole,”
who is obligated only in the principal. But now that she said, “I have not sinned,” she is
obligated in a double punishment, i.e., the principal and punitive damages.
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5 Le., this is not like an individual who is pleading guilty to a theft, or who is saying he is liable to punitive
damages, who in fact would therefore only be liable to restitution of the principal value. Rather, we are talking about
the various sins of the entire community. That is why Zera Shimshon speaks here of “some punishment” instead of
“the principal” or “punitive damages.”

¢ For what would constitute “sufficient” could not be calculated by the nation, not knowing the sins of each
member, or the appropriate punishment for each sin.



