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Chapter XVIII: Mishpatim (Ex. 21:1–24:18) 
 
Essay 6. Admission of guilt of theft is a mitigating factor 

 
The Torah states: “In all charges of misappropriation—pertaining to an ox, a donkey, a 

sheep, a garment, or any other loss, whereof one party alleges, ‘This is it’—the case of both parties 
shall come before G-d: he whom G-d declares guilty shall pay double to the other” (Ex. 22:8).  

 

ר' שִׁמְעוֹן בָּר חֲלַפְתָּא אוֹמֵר אָמַר הקב"ה לִירוּשָׁלַיִם   לְקוּט עַל פָּסוּק "הִנְנִי נִשְׁפָּט אוֹתָ עַל־אָמְרֵ לאֹ חָטָאתִי",יַ   מִדְרָשׁ

" וְכוּ'.עַל מַה הֵבֵאתִי כָּל הַמִּשְׁפָּטִים הַלָּלוּ? בִּשְׁבִיל שֶׁאָמַרְתָּ "לאֹ חָטָאתִי" שֶׁנֶּאֱמַר "הִנְנִי נִשְׁפַּט  וְהוּא תֵּימָא מַה הוֹסִיף   אוֹתָ
  .ר' שִׁמְעוֹן בֵּן חֲלַפְתָּא עַל פְּשָׁט הַפָּסוּק

  
There is a midrash Yalkut Shimoni (Jeremiah remez 268:2) on the verse, “You say, ‘I 

have been acquitted; surely, His anger has turned away from me.’ Lo, I will bring you to 
judgment for saying, ‘I have not sinned’ ” (Jer. 2:35). R. Shimon bar Chalafta says: The Holy 
One, Blessed be He, said to Jerusalem,1 Why did I bring all these sentences [against you]? It 
is because you said, “I have not sinned,” that it is said, “Lo, I will bring you to judgment.” 
This is astonishing, for what did R. Shimon ben Chalafta add to the plain meaning of this 
verse? 

 

הִים פְּרָט לְמַרְשִׁיעַ אֶת עַצְמוֹ, וְאַף מִי שֶׁעָ  שָׂה תְּשׁוּבָה נִקְרָא מוֹדֶה בִּקְנָס וְהוּא פָּטוּר. וְיֵשׁ לוֹמַר דְּקַיְימָא לַן אֲשֶׁר יַרְשִׁיעוּן אֱ
   ב.יקֶת בִּגְמָרָא אִם פָּטוּר אוֹ חַיָּ וֹוְזֶה נִיחָא אִם לאֹ בָּאוּ עֵדִים, אֲבָל אִם בָּאוּ עֵדִים אַחַר כָּ יֵשׁ מַחֲל

 
It can be said that we hold in accord with the halacha regarding admission of guilt of 

theft. That is, one whom G-d holds guilty is obligated to pay not only principal but also punitive 
damages; but this excludes one who incriminates himself, who only has to repay the principal.2 
So one who repents is called to acknowledge liability to pay punitive damages is actually only 
liable to repay the principal value of the property, and then he is exempt from payment of the 
punitive damages. This is correct if witnesses didn’t come to testify to his guilt, but if witnesses 

 
* English translation: Copyright © 2021 by Charles S. Stein. 
1 Here “Jerusalem” is symbolic of the Jewish people. 
2 Bava Kamma 64b. 
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came after his self-incrimination, there is a disagreement in the Gemara if he is exempt or 
obligated regarding the punitive damages.3   

 
וְאַחַר כָּ בָּאוּ עֵדִים, שֶׁאַף עַל פִּי שֶׁעָשָׂה תְּ  בִּקְנָס  יְכוֹלִים  וְאַף כָּאן הָוֵי כְּמוֹ מוֹדֶה  בַּעֲוֹנוֹתָיו  שׁוּבָה, כֹּל הַמְּקַטְרְגִים שֶׁבָּרָא 

דְּאָמְרִינַן   לְקַטְרֵג עָלָיו, שֶׁהֲרֵי הוּא לאֹ עָשָׂה אֶלָּא תְּשׁוּבָה גְּרֵידְתָא, וּבְשְׁלָמָא הֵיכָא שֶׁמְּקַבֵּל עָלָיו אֵיזֶה צַעַר וְיִסוּרִין נִיחָא, 
 .  פָּטוּראָמַר ר' הוּנָא אָמַר רַב מוֹדֶה בִּקְנָס וְאַחַר כָּ בָּאוּ עֵדִים  4) ד"הָתָם בְּבָבָא קַמָּא (דַּף ע

 
Here, too, it is as if he acknowledges liability to pay a punitive damage and afterward 

witnesses come, for even though he has repented, all of the accusing spiritual forces that were 
created by his sins are able to prosecute him, for he has only accepted a regular repentance. 
Granted, where he accepts upon himself whatever trouble or torment, it is fine, for it says 
there in tractate Bava Kamma (74b): Rav Huna says that Rav says that one who acknowledges 
liability to pay punitive damages and afterward witnesses come to testify against him, he is 
only obligated to pay the principal, but he is exempt from paying the punitive damages.  

 
 דְּרַב בְּאוֹמֵר גָּנַבְתִּי וּבָאוּ עֵדִים שֶׁגָּנַב, פָּטוּר שֶׁהֲרֵי חִיֵּיב עַצְמוֹ בְּקֶרֶן, אֲבָל אָמַר לאֹ גָּנַבְתִּי   מִלְּתֵיהּאָמַר ר' הַמְנוּנָא מִסְתַּבְּרָא  

וְלָכֵן כְּשֶׁמּוֹדֶה    צְמוֹ לִכְלוּם.שֶׁהֲרֵי לאֹ חִיֵּיב עַ   וּבָאוּ עֵדִים שֶׁגָּנַב וְחָזַר וְאָמַר טָבַחְתִּי וּמָכַרְתִּי וּבָאוּ עֵדִים שֶׁטָּבַח וּמָכַר חַיָּיב,
  : נֶשׁ, אֵינוֹ בִּכְלָלוֹלּוּ אִם יָבוֹאוּ עֵדִים, פָּטוּר. אֲבָל אִם לאֹ יְקַבֵּל עַל עַצְמוֹ שׁוּם עינֶשׁ, אָז אֲפִ וֹוּמִתְחָרֵט וּמְקַבֵּל עַל עַצְמוֹ אֵיזֶה ע

  .מוֹדֶה בִּקְנָס, פָּטוּר
 
The Gemara continues on page 75a: Rav Hamnuna said: Rav’s statement is reasonable 

where [the thief] says: I stole, and afterward witnesses came and testified that he stole that item. 
He is exempt from paying the punitive damages, as he obligated himself to pay the principal by 
his admission. But if he says: I did not steal, and witnesses came and testified that he did steal, 
and subsequently he says: I slaughtered [the animal], or I sold it, and witnesses came and 
testified that he slaughtered or sold it, he is liable to pay the penalty, for he hadn’t obligated 
himself to any payment whatsoever. I.e., in order for an admission to exempt the perpetrator from 
punitive damages, it must include an admission that he is liable to at least pay the principal, and 
he had not admitted to the theft (which would have obligated himself to the principal), but only to 
the slaughter or sale (which would not have obligated him). Therefore, when he confesses and 
repents and accepts some punishment, then even if witnesses come, he is exempt from the 
punitive damages, but if he does not accept any punishment, he is not included in the rule that 
one who acknowledges punitive damages is exempt from them, only being obligated in the 
principal amount. 

  
   

 
3 Bava Kamma 75a. 
4 The first edition incorrectly shows “page 75.” 
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שָׁט הַכָּתוּב "הִנְנִי נִשְׁפָּט אוֹתָ עַל־אָמְרֵ לאֹ חָטָאתִי", דְּמַשְׁמַע הָא אִם הָיְתָה אוֹמֶרֶת  וְזוֹ הִיא דְּקַשְׁיָא לֵיהּ לְר' שִׁמְעוֹן עַל פְּ 
וְאַחַר כָּ    ?ןוְאַחַר כָּ בָּאוּ עֵדִים אֵינוֹ פָּטוּר אֶלָּא אִם חִיֵּיב עָצְמוּ בְּקֶרֶ   וְהָא אָמְרִינַן דְּמוֹדֶה בִּקְנָס.  חָטָאתִי לאֹ הָיָה שׁוֹפֵט אוֹתָהּ

 .אוֹתָהּט וֹלְעוֹלָם הָיָה צָרִי לִשְׁפּ
 
This is the question R. Shimon ben Chalafta has on the plain meaning of the Scripture, 

“Lo, I will bring you to judgment for saying, ‘I have not sinned,’ ” that the meaning is that 
if [Jerusalem] had said, “I sinned,” [G-d] would not have judged her. For don’t we say that 
one who acknowledges liability of paying a fine and afterward witnesses come is not exempt, 
unless he has obligated himself to payment of the principal? So afterward, after Jerusalem’s 
false claim that she had not sinned, it would always be necessary to judge her and find her guilty 
to pay both the principal and punitive damages.   

 
וְלָמָּה  .  הַמִּשְׁפָּטִים הָאֵלֶּה, כְּלוֹמַר דִּקְרָא כְּתִיב "כִּי לָקְחָה מִיַּד ה' כִּפְלַיִם בְּכָל־חַטּאֹתֶיהָ"וּלְזֶה תֵּירֵץ וְאָמַר עַל מָה הֵבֵאתִי כָּל  

  נֶשׁ, וֹאֵיזֶה עהָא אִם הָיְתָה אוֹמֶרֶת חָטָאתִי, הָיְתָה עוֹשָׂה תְּשׁוּבָה וּמְקַבֶּלֶת עַל עַצְמָהּ    .כִּפְלַיִם? בִּשְׁבִיל שֶׁאָמְרָה "לאֹ חָטָאתִי"
אֲבָל לאֹ יְשַׁלֵּם    ,בֵּית דִּין יִכְפּוּהוּ לְשָׁלֵם  ,לּוּ אִם לאֹ יִרְצֶה אַחַר כָּ לְשָׁלֵםיוַאֲפִ   .בַּקֶּרֶןעַצְמוֹ  ב  י כְּמוֹ מִי שֶׁאוֹמֵר גָּנַבְתִּי שֶׁמִּתְחַיֵּ 

נֶשׁ  וֹנֶשׁ, וְאַף אִם לאֹ תְּקַבֵּל עוֹבְּוַדַּאי שֶׁהָיְתָה צְרִיכָה לְקַבֵּל עַל עַצְמָהּ אֵיזֶה ע  ,וְהָכָא נָמֵי אִם הָיְתָה אוֹמֶרֶת חָטָאתִי  .אֶלָּא קֶּרֶן
גָּנַבְתִּי   לאֹ יִהְיוּ אֶלָּא כְּמוֹ מִי שֶׁאוֹמֵר וְהָיָה הקב"ה שׁוֹלֵחַ לָהּ יִסּוּרִין כְּדִכְתִיב "בְּתוֹכָחוֹת עַל־עָוֹן יִסַּרְתָּ אִישׁ",מֵעַצְמָהּ מַסְפִּיק  

  .וְעַתָּה שֶׁאָמְרָה "לאֹ חָטָאתִי" נִתְחַיֵיבָה כִּפְלַיִם  .יב בַּקֶּרֶן לְבַדחַיָּ שֶׁ 
 
To this question, he solved it and said, “Why did I bring all these sentences [against 

you]?,” as if to say, as Scripture says, “Speak tenderly to Jerusalem, and declare to her that her 
term of service is over, that her iniquity is expiated; for she has received at the hand of the L-rd 
double [punishment] for all her sins” (Isaiah 40:2). Why double [punishment]? Because 
[Jerusalem] said, “I have not sinned.” But if she had said, “I sinned,” [then] she would have 
effected repentance and accepted upon herself some punishment, like one who says, “I stole,” 
who obligates himself in payment of the principal. Even if afterwards he doesn’t want to pay, 
a court forces him to pay, but only to pay the principal and not any punitive damages. Here 
too, if she had said, “I sinned,” certainly she would have needed to accept some punishment 
upon herself,5 and even if she hadn’t accepted sufficient punishment upon herself,6 and the 
Holy One, Blessed be He, had sent torments upon her, as it is written, “You chastise a man 
in punishment for his sin” (Ps. 39:12), it would have only been like one who says, “I stole,” 
who is obligated only in the principal. But now that she said, “I have not sinned,” she is 
obligated in a double punishment, i.e., the principal and punitive damages. 

 

* * * 

 
5 I.e., this is not like an individual who is pleading guilty to a theft, or who is saying he is liable to punitive 

damages, who in fact would therefore only be liable to restitution of the principal value. Rather, we are talking about 
the various sins of the entire community. That is why Zera Shimshon speaks here of “some punishment” instead of 
“the principal” or “punitive damages.”  

6 For what would constitute “sufficient” could not be calculated by the nation, not knowing the sins of each 
member, or the appropriate punishment for each sin. 


