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Chapter XLIV: Devarim (Deut. 1:1-3:22)

Essay 3. Moses excuses himself from acting as judge
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There is a Yalkut Shimoni on the verse, “How can I bear unaided your trouble, and your
burden, and your bickering?” (Deut. 1:12):

This is compared to a noble woman who had three friends. One saw her
in her tranquility, one saw her in her recklessness, and one saw her in her
degenerated state. Thus, Moses saw Israel in their complacency [when they were
free of bondage in Egypt], and [then later] said, “How can I bear unaided [your
trouble]? Isaiah saw her in her recklessness, and said, “How has she become a
harlot!”! Jeremiah saw her in her degenerated state, and said, “How does she sit
alone!”?

“How can I bear unaided your trouble” teaches that they were troublesome,
that one of them saw that his opponent was defeated at trial, [but the opponent
nevertheless refused to accept defeat and] said, “I have [yet more] witnesses to
bring; I have [more] proof to bring tomorrow. If I am judged, I will add judges to
you who are sitting [in order to pack the court to find in my favor].” To this it is
said, “your troubles” to teach that there were troublesome.

And “your burden” teaches that they were epikorosim [a type of heretics].
If Moses went forth early [from his tent], they said, “What did the son of Amram
see to [make him] go out [early]? Perhaps he is not at ease at home?” If he left late,
they said, “Why did the son of Amram leave late? What do you think? He is sitting
and devising evil schemes against you, and is plotting against you.” Even more so,
the parable of the wife of On, in the matter of On, son of Peleth, sons of Reuben,

* English translation: Copyright © 2021 by Charles S. Stein. More essays are at https://www.zstorah.com

! Isaiah 1:21: “How has she become a harlot, the faithful city that was filled with justice, where righteousness
dwelt, but now murderers?”

2Lam. 1:1: “How does she sit alone, the city once great with people; she that was great among nations has become
like a widow; the princess among states has become a slave.”
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as it is known that his wife questioned him and advised him [and saved him from
dying with the assembly of Korach].?

Therefore it is said, they were grumblers, one of them would expend a sela
(only) to gain two; [expend] two to gain three, therefore it says, “your bickering,”
to teach that they were grumblers.

- Yalkut Shimoni on Torah, 801:11
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[Regarding]| the reason that the author of the Midrash saw [fit] to connect and link
these opinions together, it must be said that in the Gemara of Sanhedrin (3a), there are some
disagreements regarding the number of judges needed for certain cases. Rav Acha’s opinion is
that one is fit to judge alone in certain monetary cases according to Biblical law, as it says, in
the singular form, “in righteousness you shall judge your people” (Lev. 19:15). Thus explained
the Rambam (in chapter 2 of the Laws of the Sanhedrin, halacha 10).* But in arbitration leading
to a compromise, one is not fit to judge alone, and thus ruled the Rabbi of blessed memory,
i.e., the Rambam (in chapter 22 of the above Laws of the Sanhedrin), and see there the
commentary of the Kesef Mishneh that also the Rif thinks thus.
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If so, Moses would have seen for himself that he could not engage in arbitration leading
to a compromise, for he could not engage in a compromise by himself, according to the
opinion of the Rif and the Rambam. In addition, he was afraid to make a definitive judgment,
for it is brought there in Sanhedrin (6b): Before you hear their statements, either before you
know which way the judgment is leaning, or if you fear that because one is strong and one is
weak that you will find the strong one liable, and that he will pursue you to harm you, you are
able to make a compromise or to avoid taking the case. But once you have heard their statements

3 Sanhedrin 109b.

4 Rambam, Mishneh Torah, Laws of the Sanhedrin, chapter 2, halacha 10: “Although a court requires no less than
three judges, it is permissible for one judge to adjudicate a case according to Scriptural Law, as Lev. 19:15 states [in
the singular form]: ‘Judge your fellow countryman with righteousness.” According to Rabbinic Law, however, there
should be three judges. When two judges adjudicate a case, their ruling is not binding.”
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and know which way the judgment is leaning, you can’t tell them to compromise, and you can’t
refuse to take the case (to find one side liable) out of fear.’
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Moses said, “How can I judge you and make a compromise, if these three things that a
judge needs [to be absent in order| to make a compromise are entirely found within you?”
These three things, as will be explained below, are that the people were troublesome, that they
were epikorosim, and that they were grumblers. “Your troubles,” i.e., they were troublesome, that
it says in the Midrash (Yalkut Shimoni, Devarim, remez 801), that they were always saying
they had another proof to bring. This is similar to the case that after you hear their statements,
and you know which way the judgment is leaning. In other words, Moses would have preferred
to work out a compromise in every dispute, except that the law is that one judge can’t officiate
over a compromise. Not only that, but because these people were troublesome and would never
admit to losing a case, but would instead keep arguing over and over, it would be as though the
judge had heard enough of their statements to know which way the judgment was leaning, at which
point a judge can’t advise the parties to compromise. Moses would never be able to know the
law, i.e., wouldn’t be able to assist such parties to find a compromise because they were
troublesome.
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And “your burden,” [regarding] which they said in the Midrash: “If Moses went forth
early [from his tent], they said, ‘What did he see to go out [early]’ ” or “If he left late, [they
said], ‘He is sitting and devising [evil schemes] against you.”” Here he was afraid lest
everyone he finds liable will pursue him [to harm him], and as discussed above, one can’t refuse
to render a judgement in a case out of fear, i.e., to instead suggest a compromise because of fear.

5> Sanhedrin 6b: “Rabbi Shimon ben Menasya says: If two [litigants] come before you for a judgment, before you
hear their [respective] statements [and claims]; or after you hear their statements but you do not yet know where the
judgment is leaning, [meaning that it is not yet clear to the judge which party is in the right], you are permitted to say
to them: Go out and mediate. But after you hear their statements and you know where the judgment is leaning, you
are not permitted to say to them: Go out and mediate . . . Before [the resolution of] the contention is revealed, you can
cast it off. Once [the resolution of] the contention is revealed, you cannot cast it off.

“And Reish Lakish says: If two [litigants] come for a judgment, and one is flexible [and agreeable] and one is
rigid [and contentious], before you hear their respective statements, or after you hear their statements but you do not
yet know where the judgment is leaning, it is permitted for you to say to them: I will not submit to [your request to
judge] you. [The judge may refuse the case out of fear that] perhaps the strong [and contentious one will] be [found]
liable, and [it will] turn out that the strong [one will] pursue [the judge with intent to harm] him. But once you hear
their statements and you know where the judgment is leaning, you may not say to them: I will not submit to your
request to judge you, as it is stated: “You shall not be afraid before any man’ (Deut. 1:17).”
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It’s also brought in the Yalkut Shimoni, “your burden” teaches that they were
epikorosim [heretics], and the commentator interprets that they were insolent: that the
epikoros is one who treats a Torah scholar with contempt;® they were insolent and scorned
Moses. “And your bickering,” [regarding] which they said in the Midrash that they were
grumblers, etc. He was not obligated to judge them or even to hear their statements. That is,
it’s a mitzvah to serve as a judge and help people resolve disputes; but a person isn’t obligated to
serve as a judge, and certainly isn’t obligated to subject himself to abuse from people who are
openly hostile toward him. He was also not able to conduct an arbitration, because an
arbitration is not [conducted by] an individual.
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Because of this, he would reprove Israel, saying, “What can I do for you? If you’ll say
that Aaron will be with me to conduct an arbitration, what need is there for experts to
‘provide for yourselves’ according to your will. In other words, the next verse, Deut. 1:13, reads,
“Provide for yourselves from each one of your tribes, wise men, and understanding, and full of
knowledge, and I will make them heads over you.” Therefore, it is proper to rely on such experts,
and no need to pressure Moses to serve as a judge for every dispute. Rather, certainly your entire
intent in demanding justice was only because you were insolent.” It’s found that the principal
intent of Moses was to say that they were impudent, and it appears [they were impudent
towards the idea of] compromise.
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Further support for calling Israel insolent is provided in the midrash of the Yalkut Shimoni
by the quotations of Isaiah and Jeremiah. These provide further support for the concept that Moses
would not have to judge such people. After Moses said that they were insolent, even Isaiah later
said that they are insolent, by their saying that the Holy One, Blessed be He, had divorced
them by sending them into Exile from the Land of Israel.” They said that so that [G-d and Israel]

¢ Sanhedrin 99b: “Rav and Rabbi Chanina both say: [An epikoros] is one who treats a Torah scholar with
contempt.”
" TIsaiah 49:14: “Zion says, “The L-rd has forsaken me, My L-rd has forgotten me.
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would have no claim against each other, so that [Israel] wouldn’t be considered to be in the
category of a harlot. In other words, if G-d had divorced Israel, He would have no claim on
Israel’s later behavior. He couldn’t say that any unfaithfulness on Israel’s part was as if they had
committed adultery.
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We read in the second chapter of tractate Ketubot (22b), Rabbi Hamnuna said,
[regarding] a woman who tells her husband in front of a court, “You divorced me,” she is
believed, a presumption that a woman is not insolent in the presence of her husband. This
[presumption that she is not insolent] is only where there are no witnesses, however, in a case
where there are witnesses who are supporting her, you can rely on it that she would be
insolent.
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Therefore, Isaiah said to the Congregation of Israel, “The Holy One, Blessed be He,
has not divorced you, but yet you say, ‘I am divorced,’ as it is said, ;Where is your mother’s
divorce certificate?’ (Isaiah 50:1). Apparently, the law is to believe you, for you have no
witnesses, and in a time where there are no witnesses, you are believed. But since you have
the presumption of being insolent, as Moses said, ‘How can I bear unaided your trouble, and
your burden, and your bickering?,” we hear from this that you are not believed, for even here
it is said that you are insolent.”
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Jeremiah said, “if so, that she is a harlot, that she has not been divorced and yet has
married another, “How lonely she sits . . . , she has become like a widow” (Lam. 1:1). He said
that because [such a woman] needs to leave both this [man] and that [man], and she is
forbidden to this [man] and to that [man]. She is like a widow but not precisely a widow.



