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Chapter XLVIII: Shoftim (Deut. 16:18-21:9)

Essay 2. Kings of the house of David should judge the people
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There is a Midrash Rabbah discussing the verses allowing Jews to have a king:

“When you come into the Land.”' [A point of] halacha: A king of Israel
who had a legal issue, what is the ruling? Is it permitted for him to go for a
trial before the court? This is what the Sages taught: A king cannot act as judge
and others cannot judge him; he cannot testify and others cannot testify
concerning him. Our Rabbis taught us: Why is it that others may not judge
him? Rabbi Yirmiya said: As it is written regarding King David: “Let my
judgment emerge from before You.”? That is, no person may judge the king
except for the Holy One, Blessed be He.

- Deut. Rabbah 5:8
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It is peculiar that he said: “Why is it that others may not judge him? Because it is
written regarding King David, may he rest in peace, ‘Let my judgment emerge from before
You.” ”

But behold, “A king does not judge, and they do not judge him” was a rabbinic decree
from the days of King Yannai. Sanhedrin 19a explains that Yannai was summoned to court on a
matter. When told to stand before the judges, he said that he would only do so if the judges
commanded it. Out of fear that he would harm them, they were hesitant to do so, and G-d struck
them dead because they allowed their fear of Yannai to interfere with their responsibility to pursue

’ English translation: Copyright © 2025 by Charles S. Stein. Additional essays are at https://www.zstorah.com
' Deut. 17:14.
2Ps. 17:2.




justice. Following this tragedy, the Sages established the decree that a king couldn’t judge or be
judged.

Yannai came much later than David, so it seems odd to cite Scripture regarding King David
as the alleged source. Furthermore, that rabbinic decree enacted in King Yannai’s time, was only
for the kings of Israel, but regarding the kings of the House of David it is written, “O house
of David, thus saith the L-rd: Execute justice in the morning.”” Thus, it seems that David was not
only allowed to judge but was supposed to do so, in contrast to the suggestion that only G-d could
judge him.

Also, from the plain meaning of the Midrash, it seems that they do not judge the king
at all, even the kings of the House of David, for [the Midrash] began with “A king of Israel
who had a legal issue” and concluded with David.

Also, if they do not judge him, he cannot judge, for it is written “Gather yourselves
and be gathered,”* from which the rabbis learn that one who is not subject to judgment may not
judge others, as it says in the Gemara, chapter 2 of Sanhedrin (18a).
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It can be said that the Kesef Mishneh commentary to the Rambam’s Mishneh Torah (in
chapter 3 of the Laws of Kings, halacha 7), raised a difficulty with what Rambam wrote there,
that the kings of Israel do not judge and are not judged, etc. But this is a Mishnah in
Sanhedrin chapter 2, that the matter does not depend on the House of David or the House of
Israel, but rather depends on whether they are righteous or wicked, etc. Why, then, was it
necessary to decree in Yannai’s time that a king does not judge and is not judged, since until
that time they judged others and they were judged. Also, the courts judged Yannai, even though
he was not from the House of David. The Kesef Mishneh concludes that the decree against judging
kings was only a rabbinic decree because of their wickedness, and regarding why it wasn’t
extended to all kings, he answered that since we find with the House of David that Scripture
mentioned regarding them, “Execute justice in the morning,” even had the mishap of the
judges dying came through [a King of the House of David], they would not decree that a king
of the House of David does not judge and is not judged, so as not to contradict Scripture.

Thus, the Kesef Mishneh concludes that kings of the House of David can judge and be
judged, and that the decree to the contrary only applies to Kings of Israel.

3 Jer. 21:12.
4 Zeph. 2:1.
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But for us, we still need to question several verses that clearly prove that judgment
belongs rightly to the king, and on the contrary, the king is obligated to carry out justice. L.e.,
maybe it’s not accurate to say that just because a king may not be judged, that he may not judge
others. For it is written, “Give the king Your judgments,”> “He shall judge the poor of the
people,”® “By justice a king upholds the land,”” “Give us a king to judge us.”® Also, there
were the six prohibitions of “You shall not judge unfairly; you shall show no partiality; you
shall not take bribes,”® “You shall not plant for you any kind of sacred tree,”'® “You shall not
establish a monument for you,”!! “You shall not slaughter to the Lord your God an ox, or a lamb,
[in which there is a blemish],”!? that were written upon the throne of Solomon, as our rabbis
of blessed memory said,'> of which the first three pertain to a king’s responsibility to judge the
people.

Even Solomon did not ask for wisdom except because he needed to judge the people,
as appears from the verses. If so, the king is certainly obligated to judge and render judgment
for the people, for if you say that he cannot judge, then why is he called king?
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According to this, it is also very difficult for us to understand what is said in the Talmud

in chapter 2 of Sanhedrin (18a), regarding a king of the House of David, for if they do not judge
him, how can he judge, as it is written, “Gather yourselves and be gathered,” etc. What is
the difficulty? For since the king is commanded to judge the people, it is like one who accepts

5 Ps. 72:1.

6 Ps. 72:4.

7 Prov. 29:4.

8T Sam. 8:5.

° Deut. 16:19.

10 Deut. 16:21.

1 Deut. 16:22.

12 Deut. 17:1.

13 Deut. Rabbah 5:6.



upon himself a relative or one disqualified as judge, that his judgment is valid. It is written
in the glosses to Shulchan Aruch, Choshen Mishpat (siman 22, se’if 1) that if they are
appointed in the city, or the leaders of the city, he cannot retract. The Sefer Me’irat Einayim
commentary on Choshen Mishpat explained: “Even if he accepted them for judgment and they
made a compromise, or in other errors.”'* So too the Knesset HaGedolah commentary wrote
there; see there.

It is certainly obvious that the authority of the king is not less than that of the leaders
of the city, and certainly we must say that his judgment is judgment, even if he erred.

Also, we can say that even though they do not judge him, he is able to judge, for such
is the rule of kingship, that one should not scrutinize the king, nor judge him, so that his
honor not be degraded. For if you say that they scrutinize the king and judge him, then the
king is no king at all. For behold, we hold, “Any judge who is summoned to judgment and
money is lawfully taken from him is not considered a judge.”'> How then could all the above
verses be upheld, e.g., “By justice a king upholds the land,” etc.?
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Rather, certainly we must say as it is said regarding an expert judge who erred:
although he caused damage, he did not intend to cause damage.'® Certainly, the authority of
the king is greater than all the rulings stated regarding an expert judge. Judgment is
certainly fitting for the king, and it is for this very purpose that he was appointed king, that
he uphold the Land with justice. Indeed, it is true that they do not judge him to obligate him
to pay for his error, or to obligate him regarding some legal issue.

Regarding that they used to judge the king before the decree, as they did with Yannai
himself, it is possible that they judged him when the king consented that they should judge
him. We do not say here, “A king who forgoes his honor, his honor is not forgone,” like the
incident of David in the 6" chapter of tractate Bava Kamma entitled HaKones, when he asked
the Sanhedrin whether he could exchange stacks of barley belonging to Israel with stacks of
lentils belonging to the Philistines in order to feed his animal; see there.!” I.e., just because a
king heeds the court, doesn’t men that he’s forgone his honor.

14 Me'irat Einayim on Shulchan Aruch, Choshen Mishpat 22:11.

15 Bava Batra 58b.

16 Bechorot 28b.

17 Bava Kamma 60b. David could legally take the lentils from the Philistines, but he needed barley to feed his
animal. He didn’t know if he could take the barley from Jews and repay them with lentils. The Sanhedrin answered
that would be stealing, even if he repaid them the value, and it would be wicked, but as king, if he were to do so, no
one could protest.



The wording of the verse “Gather yourselves and be gathered,” meaning “correct
yourselves,” is precise, for it implies that the matter depends on them, to give permission to
others to judge them. This only applies for kings of the House of David; following the incident
with Yannai, the Sages have forbidden judging kings of Israel, even if they were to give permission.
As a consequence, kings of Israel may not judge others. The Torah verses instructing kings to judge
the people are interpreted as referring only to kings of the House of David.
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Now we come to explain the Midrash mentioned above on the verse[s], “When you
come into the Land that the L-rd your G-d has assigned to you, and taken possession of it and
settled in it, you decide, ‘I will set a king over me, as do all the nations about me,” you may surely
set a king over yourself, one chosen by the L-rd your G-d . . .”'® [The Midrash] asks: Regarding
a king of Israel, what is the law, is he permitted to be judged before a court? That is, that he
be able to give permission to others to judge him, and we should not say that there is a
degradation of kingship, and that “a king who forgoes his honor, his honor is not forgone.”
It answered: Thus did the Sages teach, “A king does not judge and they do not judge him; he
does not testify, and they do not testify against him.”

XIT DAY RVWH INIR 0°37 PRYIT ,INIR 2237 PR KR 77 K7 ni? 12 mo X9 K77 R0 W ORI XINT 12T
RT TIVY 7 RITIYI KD INIR 0017 POW ORI 202w A0 MIpROW 12% DM " wipna" oawn 1377 DI irk
T2 T2 i 17 N7 TR D09 N3N 7, 10) DX "270 RPN Y KD N3 RIPKTD 7273 2N 22703 Xynd
ADPT 20Y 103 M7 M2 °2703 13 TV AL X LINIR PTYR X9) TYR X7 w2 1107 7Y 1101 17 X2 9% Ton
Y2 27T 7 M XY 0T 1T IR TYIY DM OPX NT 102 970 AR ,(2°37n Mo 3 p193) mwn

A7y

The words of the Tanna are certainly very difficult: first, he should not have said
“does not judge,” but rather “they do not judge him,” for when they do not judge him it is
obvious that he, too, cannot judge because of “gather yourselves,” and all the more so since
the decree was on account of Yannai when they were judging him, not when he was judging.

Furthermore, if the Tanna is referring only to the kings of Israel, as stated in the
Gemara, “they taught this only of the kings of Israel,” etc.,'° why did the Tanna state without
qualification “a king does not judge”? He should have said, “A king of Israel does not judge,”
etc.

Furthermore, he adds “does not testify and they do not testify about him,” and this
applies also to the kings of the House of David, as the Kesef Mishneh wrote (Laws of Kings,

18 Deut. 17:14-15.
19 Sanhedrin 19a.



chapter 3), that even the kings of the House of David are not obligated to testify in court, so
that they not be degraded by sitting while others stand.
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Rather, one must certainly say that the Tanna is referring both to the kings of the
House of David and to the kings of Israel. However, each case follows its own rule. The
explanation of the Mishnah is thus: “The king does not judge”—that is, when they do not
judge him at all, and this refers to the kings of Israel, as we say in the Gemara, on account
of the incident with Yannai.

But if at times they do judge him when he wishes to forgo his honor, like the kings of
the House of David, then he too is able to judge.
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Afterwards, the Midrash sensed a difficulty: why is it that they do not judge him even
against his will? For behold, if he judges others, then regarding him too we should apply
“Gather yourselves and be gathered,” and we should judge him even without his permission.
It answered: when he does not wish to forgo his honor, this shows that it is clear to him that
the judgment is with him. Even if he errs, we are not to belittle his honor, for no creature can
judge the king and say to him that he errs, but only the Holy One, Blessed be He.
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Furthermore, it may be said that when the Midrash mentioned “a king of Israel,” it
was not precise, but its intention was “a king of the House of David.” For we find that
Rambam (Laws of the Utensils of the Sanctuary, chapter 5, halacha 9) wrote “king of Israel,”
and his intent was “king of the House of David.” The Kesef Mishneh wrote there that the
reason is, since in our sins we have now neither king nor prince, nothing practically follows
from it. Furthermore, a king of the House of David is also not excluded from the category
“Kking of Israel.”
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