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Chapter XLIX: Ki Teitzei (Deut. 21:10-25:19)

Essay 1. Discretionary and obligatory wars

This essay discusses the distinction between a milchemet reshut (a discretionary war that
requires permission of the Sanhedrin), and a milchemit mitzvah (an obligatory war required by the
Torah, for which no permission of the Sanhedrin is required). The essay also discusses the yefat
toar, the beautiful captive. The rabbis considered these to be women sent out be the enemy to
distract the Israelite soldiers. During a discretionary war (but not an obligatory war), a soldier
could capture such a woman, and after following a strict procedure,' he could marry her.?
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“When you go out to war against your enemies, and see horse[s] and chariot[s]—forces
larger than yours—have no fear of them” (Deut. 20:1). The [rabbis] of blessed memory said
[that] Scripture is talking about a discretionary war® in Deut. 20:1-15, for regarding an
[obligatory] war for the Land of Israel, which is discussed in Deut. 20:16-20, it is written, “you
shall not let a soul remain alive” (Deut. 20:16), and thus explains Rashi, may his memory be
a blessing. [Commentators] question: If the entire rite of the “beautiful captive” (Deut.
20:14), which, as noted, is only applicable for a discretionary war, was only permitted because
of the evil inclination, why didn’t Scripture permit it for this reason even in an obligatory
war, and [the commentators] solved this question in their own ways.

: English translation: Copyright © 2021 by Charles S. Stein. More essays are at https://www.zstorah.com

! Discussed in Essay 2 of this chapter.

2 In the Jerusalem Talmud, Makkot 7a, Rav believes that the captor could force himself upon the woman once,
at the time of her capture, and then not have relations with her again unless he decides to marry her after a cooling-off
period. Rav Yochanan disagrees, holding that the cooling-off period and marriage would be required before any
relations.

3 Sifrei Devarim 190:18.
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For us, it seems to say that just as the beautiful captive in other wars is [allowed] to
counter the evil inclination, similarly the prohibition against [the beautiful captive] in the
Land of Israel is to counter the evil inclination. Indeed, this [stands] as it is, and that [stands]
as it is, for it is known that the midrash states in the name of Rabbi Yishmael bar Nachman that
Joshua sent three proclamations to the Canaanites: whoever wants to leave should leave;
whoever wants to make peace should make peace; and whoever wants to wage war should do
so.*

The commentators interpret that before the beginning of the war, [the Canaanites]
were not in the category of “you shall not let a soul remain alive.” This is why [the Israelites]
accepted Rahab the harlot and she converted and married Joshua. But [regarding] those who
did not make peace prior to Joshua starting the war, it is written about them, “you shall not

let a soul remain alive” (Deut. 20:16).

LDORV) D0V DOWIR 21207 17100 AR 72100 vINT AniRY 985 niniab Ay n"apny ,nih 9003 01 oy ovem

770R DOT7INY" N7 ,DNWA a7 ViR XD 72 0RY ,AY77 0F0Y 17T Y OTiP W) RPN Ipn 097 TR
Y0 0779 ADRI DOX0237 DIRR Wwhaw XY DRI M7 191,121 "nabn yng D

And the reason for this is to say, that the Holy One, Blessed be He, wanted to
command Israel that this good land cannot tolerate bad people and sins, and [the Canaanites]
only remedy was to repent before the judgment on them was concluded, to their detriment.’
For after [the conclusion of the judgment], their repentance would not benefit them, and as
it says, “and you will soon perish from the good land.”® Thus it was in Israel, also, that they
did not listen to the voice of the prophets, and evil came upon them.

4 Lev. Rabbah 17:6. Compare Yerushalmi Shevi’it 16b: “Rabbi Samuel said, Joshua sent three proclamations to
[the Canaanites in] the land of Israel prior to the [Israelites] entry into the land: Whoever wishes to leave should leave;
[whoever wishes] to make peace should make peace; [and whoever wishes] to wage war should do so.” Both the
Yerushalmi and Lev. Rabbah say that only the Girgashi left, and that they went to Afrika. The Yerushalmi adds that
the Gibeonites made peace.

3> The Zera Shimshon writes “their only remedy,” and the translator assumes that this refers to the Canaanites, as
we were discussing whether the Canaanites would make peace, before it was too late. However, the paragraph then
quotes a verse that is directed to Israel, and then explicitly discusses Israel’s failures. So it is possible that even at the
beginning of the paragraph, when he wrote “their only remedy,” the Zera Shimshon meant Israel.

¢ Deut. 11:17, “For the L-rd’s anger will flare up against you, and He will shut up the skies so that there will be
no rain and the ground will not yield its produce; and you will soon perish from the good land that the L-rd is assigning
to you.”
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Therefore, the Torah forbade the beautiful captive from them in a war for the Land
of Israel, to show them this matter, [and] to be a sign for them against the evil inclination,
that it should not prevent them from repenting before their final judgment is sealed. For even
the wicked ones think to repent, but they say that they have time, as it says, “The wicked
know that their path [leads] to death, but they have fat on their kidneys [that prevents that
realization from entering their hearts]” (Shabbat 31b), and this is the purpose of the evil
inclination.
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It can also be said that there is no difficulty at first, for the Rambam writes (in the
eighth chapter of the Laws of Kings and Wars, halacha 3), “the beautiful captive is only
permitted at the hour of capture, as it says, “and you see her among the captives” (Deut. 21:11).
The hour of capture is after the war, which is after the killing of the enemies. Thus, it says,
“you shall put all its males to the sword,” and afterward [it says], “but the women, the
children, and the livestock, everything in the city, you can plunder for yourself” (Deut. 20:13—
14). At the conclusion of the war with the other nations, there is the hour of capture for
women after the Killing of the males. However, for a war with the seven idolatrous Canaanite
nations there is no hour of capture at all, only permission to seize money, and not women, for
to the contrary they are obligated to kill them. For this reason, the beautiful captive is not
appropriate here. Also, in a fight for the Land of Israel, it is an obligation upon all Israel to
kill everyone, and [the soldier] has no permission to leave one alive, for others will kill her.
That is something that is not the case with other wars, for which every [soldier| has the
permission at hand to seize captives and plunder and to divide amongst themselves.



